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Request for Proposals 

Provision of Transaction Advisory Services for the [Insert title of Project]
[Insert name of Contracting Authority]
[Insert date]
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Procurement Policy Office

(Established under section 4 of the Public Procurement Act 2006)

Ref: 
STANDARD REQUEST FOR PROPOSAL

for
Selection of Transaction Advisor

              For the (insert name of project)
BOT Projects Unit

Procurement Policy Office

Ministry of Finance and Economic Development

Port Louis

JULY 2016
  Letter of Invitation

[if applicable, insert: Procurement Reference N°….. ]

[insert: Location and Date]
a) [insert: Name and Address of Consultant]

Dear Sir/Madam

1.
The [Insert name of Contracting Authority] invites proposals to provide the following transaction advisory services: [insert: title of transaction advisory services assignment].  More details on the services are provided in the Terms of Reference.

2.
This Request for Proposal (RFP) has been addressed to the following short-listed Consultants:

[insert: List of Short-listed Consultants]

It is not permissible to transfer this invitation to any other firm.

3.
A firm will be selected under procedures described in this RFP.
4.
The RFP document includes the following annexures:

· Letter of invitation

· Appendix A: Information on [insert name of BOT/PPP project]


· Appendix B: Information on the [insert name of Contracting Authority]


· Appendix C: Draft transaction advisor contract


· Appendix D: Curriculum Vitae Format


· Appendix E –Lead Transaction Advisor and Staff’s Experience Format


· Appendix F –Team Composition and Task Assignments Format


· Appendix G –Staffing Schedule Format


· Appendix H – Work Schedule Format

· Appendix I – Background and supporting documentation (if any)

5.
Please inform us in writing at the following address [insert address], upon receipt:

a) that you received the Letter of Invitation; and

b) whether you will submit a proposal alone or in association.

I. Yours sincerely,

[insert: Signature, name, and title of Client’s representative]

Foreword
[Insert Foreword]
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List of Acronyms
	BOT 

CPB
	Build, Operate and Transfer

Central Procurement Board

	GOM
	Government of Mauritius

	MOFED
	Ministry of Finance and Economic Development

	RFP
	Request for Proposals


[Insert additional acronyms]
Note: terms in addition to the acronyms are as defined in Section 1 of Appendix C.

1.
Introduction

The Government of Mauritius (GOM) has identified the need to construct a [Insert title of BOT project].  [Insert reason for construction of BOT project]
GOM through the [insert name of Contracting Authority] wishes to test the feasibility of implementing this Project as a Build, Operate and Transfer Project (BOT) in terms of the BOT Projects Act 2016.  The feasibility study will follow the BOT Projects Guidance Manual of the BOT Projects Unit, which potential transaction advisors are required to be familiar with.  The BOT Projects Unit will be responsible for assessing the Project on the basis of 

The [insert name of Contracting Authority] thus intends to procure the services of a transaction advisor with proven experience to assist it through the regulated phases of the BOT project cycle.

These terms of reference invite proposals from a transaction advisor representing a team of suitably qualified and experienced financial, technical and legal advisors to assist the [insert name of Contracting Authority] with the following scope of work:

· Stage 1: Undertake a comprehensive feasibility study to establish and quantify the feasibility of the Project; and
· Stage 2: Subject to Government decision to proceed, provide advisory services in the procurement of an appropriate service provider to deliver the Project, including its marketing.
To undertake the aforementioned scope of work, the transaction advisor is required to submit a single bid, in the format prescribed in these terms of reference.

NB: ‘Transaction advisor’ refers to the entire advisory team, or relevant members, under the management of a single lead advisor who shall contract with the [insert name of Contracting Authority].
2.
Background

2.1
Mandate

The [insert name of Contracting Authority] is responsible for the [insert mandate of BOT project]
2.2
Needs

[Insert description of the needs of the BOT project in Mauritius]
2.3
Objectives

Through this Project, the [insert name of Contracting Authority] expects to meet, among others, the following objectives: 

         [Insert list of objectives of the BOT project]
2.4
Background Documentation and Preparatory Work
The transaction advisor will have to become familiar with all background documentation and preparatory work conducted to date by GOM and other Agencies in connection with or relating to this Project. Refer to Appendices A and B for information on the [insert name of BOT project].

GOM, through its implementation agency the [insert name of Contracting Authority], has identified the following challenges which it faces in pursuing the project:

[Insert list of challenges faced in the implementation of the BOT project]
The legal and policy framework for the project includes the [insert list of relevant legislations].
3.
Scope of Work

The scope of work for the transaction advisor is set out below:

3.1
Stage 1: Feasibility study

The transaction advisor will be required to undertake a comprehensive feasibility study for the Project as prescribed under Section 8 of the BOT Act 2016.  The feasibility study is to be conducted in compliance with the BOT Projects Guidance Manual available on http://bot.govmu.org or from the BOT Projects Unit.

3.1.1
Components of the feasibility report
Referring to the BOT Projects Guidance Manual, Section 4: The Feasibility Report, the feasibility report must follow the following format:

Introduction
[Insert covering letter from the Contracting Authority requesting approval of the BOT Projects Unit to proceed to Procurement Stage.]
[Insert the following:

· Executive summary;
· Introduction;
· Project background; and
· Approach and methodology to the feasibility study]
Section 1- Project type, nature, scope and rationale
[Insert Project type, nature, scope and rationale]
Section 2 – Sector Needs analysis
[Insert sector needs analysis]
Section 3 – Output Specifications
[Insert output specifications]
Section 4 - Options analysis

[Insert options analysis]
Section 5 – Obligations and responsibilities of parties

[Insert obligations and responsibilities of parties]
Section 6 – Legal and institutional Framework

[Insert legal and institutional framework]
Section 7 – Value for Money analysis

[Insert value for money analysis]
Section 8 – Affordability analysis

[Insert affordability analysis]
Section 9 – Legal Framework

[Insert legal framework]
Section 10 – Recommendations of the Contracting Authority

[Insert recommendations.]
3.2
Stage 2: BOT procurement

If, on the basis of the feasibility study, a BOT solution is decided on, and subject to the approval of [insert name of Contracting Authority], the transaction advisor will be required to provide the necessary technical, legal and financial advisory support for the procurement of a private partner. The procurement rule shall be as prescribed in the BOT Projects Act 2016. 

3.2.1
Preparation of the Entire Procurement Documentation

The transaction advisor must prepare a complete set of procurement documents, complying with public sector procurement law, policies and guidelines, and in accordance with the format approved by [insert name of Contracting Authority].  The documentation must be consistent with the results of the feasibility study..

3.2.2
Marketing of the Project 

3.2.2.1
The transaction advisor must conduct a marketing exercise to ensure sufficient interest of high calibre private partners in bidding for the Project. 
3.2.2.2
As part of this marketing exercise, the transaction advisor shall determine the presence, in Mauritius, of local counterparts that may have an interest in associating with any bidder for the project.  It is to be noted that this does not preclude the likelihood of a Mauritian firm being the main bidder.
3.2.3
Request for Proposals (RFP)
The transaction advisor must prepare an RFP document in accordance with best international practice and the BOT Projects Guidance Manual, consistent with the results of the feasibility study. The RFP package must contain the following sections:

· An introduction and project background: the project description including the proposed project structure;
· the output specifications of the Project;
· project milestones;
· instruction to bidders;
· form of contract; and
· bid forms.
3.2.4
A draft BOT agreement

The transaction advisor must prepare a draft BOT agreement reflecting the risk profile as established in the Feasibility Study Report to be included as an attachment to the RFP and based on the BOT Projects Guidance Manual. Close liaison with the [insert name of Contracting Authority] management and the BOT Projects Unit is required during drafting. The transaction advisor’s team will have the necessary legal expertise to make legal recommendations on the best international practice of the drafting to be contained in this draft BOT agreement. 

3.3
Administration of the bidding process

The transaction advisor is to provide all necessary administrative support to the [insert name of Contracting Authority] for the efficient and professional management of the bidding process. This includes the setting up and management of a data room, facilitating structured engagement between the [insert name of Contracting Authority] and bidders, helping the [insert name of Contracting Authority] to communicate effectively with bidders, and complying with any other requirements of the Central Procurement Board in receiving bids.

3.3.1
Payment mechanism

The transaction advisor must develop a rigorous payment mechanism that captures the elements of risk transfer established in the feasibility study.

3.3.2

Bid evaluation criteria, bid process design and Mauritian counterpart requirements

The transaction advisor must set up a bid evaluation system and criteria, design a suitable bid process that will ensure comparable bids, devise effective systems for communicating with bidders and inspire market confidence. If appropriate, a system that allows for variant bids may be designed. The system must take into consideration the prevailing legal framework.
3.3.3
Approval of bidding documents
The transaction advisor must compile all the documentation necessary for the [insert name of Contracting Authority] to obtain MOFED's approval as per provisions of BOT Projects Act 2016 and Central Procurement Board approval in accordance with provisions of Public Procurement Act 2006 to enable the procurement process to begin.

3.3.4

Evaluation of bids, demonstrating value for money and approval of CPB for award of the Project

3.3.4.1
Evaluation of bids

The CPB will set up an evaluation committee to evaluate bids following guidance given in Section 5: Request for proposals and BOT Agreements of the BOT Projects Guidance Manual.  The transaction advisor will have to assist the evaluation committee. 
3.3.4.2
The value-for-money report 

Value for money must be demonstrated by comparing the net present value (NPV) of the bids received with the NPV under the feasibility study.
The results of the bidding and evaluation of bids must be presented in a single value-for-money report (with relevant annexures) that demonstrates clearly how value for money will be achieved with the preferred bidder. The report must clearly indicate the preferred and second-ranked bidders and provide motivations.

The value-for-money report must be in a suitable format and of a suitable standard for the approval of the [insert name of Contracting Authority]. The guidance given in Section 5: Request for Proposals and BOT Agreements of the BOT Projects Guidance Manual should be followed.

3.3.5

BOT agreement negotiations and BOT agreement management plan

The transaction advisor must assist the [insert name of Contracting Authority] in final negotiations with the preferred bidder. This will involve preparing suitable negotiations teams, categorising issues appropriately, developing timelines for completion, and planning negotiation tactics and processes for reaching agreement. The transaction advisor must ensure that all agreements reached are incorporated into all the financial, commercial and legal documentation, and must assist with drafting the necessary and related correspondence. The transaction advisor must have the comprehensive legal and technical expertise to assist the [insert name of Contracting Authority] in negotiating the BOT agreement.

The pre-final terms of the agreements, each as negotiated with the preferred bidder, must be submitted to the [insert name of Contracting Authority] for approval. The transaction advisor is responsible for compiling the necessary submissions for obtaining the approval of the [insert name of Contracting Authority].

The transaction advisor must, in close liaison with the [insert name of Contracting Authority], draft a comprehensive BOT agreement management plan for the [insert name of Contracting Authority].

The transaction advisor must ensure that a comprehensive legal due diligence of the accounting officer/authority has been completed. This will relate to legal compliance, competence and capacity to enter into the BOT agreement.

3.3.6

BOT agreement signature, close-out report, case study and financial closure

The transaction advisor must help the [insert name of Contracting Authority] with all functions related to signing the final agreement.

The transaction advisor must also compile a comprehensive close-out report and case study.

The close-out report will be a confidential document of the [insert name of Contracting Authority], and will also be lodged with the BOT Projects Unit. The case study will become a public document, made available on various government websites.

Financial closure signifies that all the procurement deliverables have been successfully completed, and that the transaction advisor’s work is finished, if applicable.
3.3.7
Bidder Communication
The transaction advisor must also give the [insert name of Contracting Authority] all the necessary drafting, bidder communication and administrative support necessary for the entire procurement process to be conducted in accordance with law and policy, and to the highest standards of efficiency, quality and integrity.

4.
The Transaction Advisor’s Deliverables
4.1.
BOT Feasibility Study Deliverables

4.1.1
Feasibility Study Report

In the feasibility study report, the transaction advisor shall provide a recommendation to the [insert name of Contracting Authority] in terms of the appropriateness of procuring a private party to undertake the Project using the BOT Process.  The report should contain suggestions for making the Project viable.

4.1.2
Presentation of the feasibility study

The feasibility study must be compiled in a single report in Word format (with relevant annexures), and delivered as both electronic and hard copy documents (1 original and 5 copies). All financial models must be presented and explained in a format that is usable by the Government with all assumptions and scenario testing.  All financial models must be in Excel format, and clearly set out all assumptions made; sensitivity analyses carried out and model outputs. The financial models must be sufficiently adaptable for use by others at later stages. The feasibility study must be presented with a thorough executive summary and must be accompanied by a Power Point presentation that encapsulates all the key features of the study. The transaction advisor must make presentations upon completion and submission of each section of the feasibility study. The executive summary and Power Point presentation must be compiled in such a manner that they can be used by the [insert name of Contracting Authority]’s management for decision-making purposes.

4.2.
BOT Procurement Deliverables (if applicable)

On the basis of the feasibility study report and upon consent of MOFED/ [insert name of Contracting Authority] the transaction advisor shall prepare and submit to the [insert name of Contracting Authority] for approval the following procurement documents and reports:

· Request for Proposals (RFP);
· Value for Money report;
· Contract Agreement Management Plan;
· Comprehensive Close out report; and
· Case Study.
5.

Transaction Advisor Skill, Experience, Remuneration, Timetable and Management by the [insert name of Contracting Authority]
5.1
Necessary transaction advisor skills and experience 

The transaction advisor will comprise a team, managed by a single lead advisor. The members of the team will have both the skill and experience necessary to undertake the range of tasks set out in these terms of reference. Each individual on the team must be personally available to do the work as and when required. The lead advisor will be held accountable, in terms of the transaction advisor contract, for ensuring Project deliverables and for the professional conduct and integrity of the team. (See Annexure C: Draft transaction advisor contract.)

The key personnel within the transaction advisory team must possess minimum skills and experience in the following fields: 

1) Financial Analysis and Project Finance 
Financial expert –  [Insert skills and experience of expert]
2) Legal
Legal expert – [Insert skills and experience of expert]
3)  Technical skills appropriate to the project

[insert list of technical skills appropriate to the project]
In addition, the transaction advisory team must possess experience in negotiation of technical aspects of at least [Insert number] BOT projects.

4) BOT procurement and structuring

Lead Transaction advisor –  [Insert skills and experience of advisor]
5.2

Remuneration schedule and disbursement arrangements
The total sum budgeted for remuneration of professional services under these terms of reference is capped at [insert amount], split on the following basis:

· Stage I:  BOT Feasibility Study of the Project: [insert amount]; and
· Stage II: Procurement of the Project cycle including marketing of the project: [insert amount].
The successful bidder will be remunerated in the currencies of their choice (maximum three) submitted along with their financial offer. 

Bidders are advised to bid within this figure and to allocate resources according to the remuneration schedule.  The schedule is set for each part of the contract which includes the items listed below as well as out of pocket expenses such as travel, accommodation, etc.  The fee will be payable upon successful completion of each deliverable.  The Remuneration Schedule is set out below:
Feasibility study

	Deliverable
	Percentage

	Mobilisation allowance after signing of transaction advisor contract 
	10

	Completion and submission of sections 1 – 2
	10

	Completion and submission of section 3 - 4
	15

	Completion and submission of section 5 - 8
	15

	Submission and presentation of first Complete Draft of Feasibility Study
	20

	Completion of feasibility study report to the satisfaction of [insert name of Contracting Authority], and submission to the BOT Projects Unit for approval
	30

	Total
	100


BOT procurement
	Deliverable
	Percentage

	Mobilisation allowance
	10

	Marketing
	10

	Request for Qualification (if required) and Request for Proposal
	30

	Value for Money report and contract signature
	25

	Contract Agreement Management Plan, Close Out Report and Case Study
	25

	Total
	100


Deliverables completed as per the remuneration schedule will be approved by the Project officer, after which invoices may be submitted for payment as per the remuneration schedule. [Insert name of Contracting Authority] will pay within [insert number of days] of receiving the approved invoice.

In the event that, following the outcome of the feasibility study and government approval, resources included in the proposal for procurement are not required, an appropriate deduction shall be agreed upon and the remuneration schedule adjusted accordingly

5.3
Proposed Time Table

	Project Milestone
	Due Date

	Feasibility Study Report
	[Insert due date]

	RFP documentation issued to the market
	[Insert due date]

	Submission of RFP responses
	[Insert due date]

	Selection of preferred bidder
	[Insert due date]

	Signature of BOT Agreement
	[Insert due date]

	Close Out Report and Case Study
	[Insert due date]


5.4
Management of transaction advisor by the [insert name of Contracting Authority]
The transaction advisor will be appointed by the [insert name of Contracting Authority].
A Project team has been appointed by the [insert name of Contracting Authority] under the direction of a Project Officer to take full responsibility for managing the transaction advisor’s work and for ensuring delivery of the Project. The Project Officer is Mr/Mrs M. [insert name of Project Officer], and can be contacted at the [insert contact details of the Project Officer]. 
The Project team will engage regularly with the transaction advisor for efficiently completing the various delivery items. The Project team will meet at least monthly and the transaction advisor will report progress to these meetings, as instructed by the Project Officer.

The Project Officer will confirm that the transaction advisor has satisfactorily completed each deliverable before invoices can be submitted to the [insert name of Contracting Authority] for payment of transaction advisory fees.
6.

General Rules, Rules of Bidding, Bid Submission Requirements, Bid Evaluation and Award of Contract
6.1
General Rules 
6.1.1
Fraud and Corruption
6.1.1.1
It is the policy of the Government of Mauritius to require Public Bodies, as well as transaction advisors and their agents (whether declared or not), personnel, sub-contractors, sub-consultants, service providers and suppliers observe the highest standard of ethics during the selection and execution of contracts.  In pursuance of this policy, the Contracting Authority:

(a)
defines, for the purposes of this provision, the terms set forth below as follows:
(i)
“corrupt practice” is the offering, giving, receiving or soliciting, directly or indirectly, of anything of value to influence improperly the actions of another party ;  

(ii)
“fraudulent practice” is any act or omission, including misrepresentation, that knowingly or recklessly misleads, or attempts to mislead, a party to obtain financial or other benefit or to avoid an obligation ;

(iii)
“collusive practices” is an arrangement between two or more parties designed to achieve an improper purpose, including to influence improperly the actions of another party ;

(iv)
“coercive practices” is impairing or harming, or threatening to impair or harm, directly or indirectly, any party or the property of the party to influence improperly the actions of a party ;

(v)
“obstructive practice” is

(aa)
deliberately destroying, falsifying, altering or concealing of evidence material to the investigation or making false statements to investigators in order to materially the transaction advisor’s investigation into allegations of a corrupt, fraudulent, coercive, or collusive practice; and/or threatening, harassing, or intimidating any party to prevent it from disclosing its knowledge of matters relevant to the investigation or from pursuing the investigation, or
(bb)
acts intended to materially impede the exercise of the transaction advisor’s inspection and audit rights provided for under paragraph 6.1.1.2 below.
(b)
will reject a proposal for award if it determines that the transaction advisor recommended for award has, directly or through an agent, engaged in corrupt, fraudulent, collusive, coercive, or obstructive practices in competing for the contract in question;

(c)
will sanction a firm or an individual at any time, in accordance with prevailing procedures, including by publicly declaring such firm or individual ineligible for a stated period of time to be awarded a public contract.
6.1.1.2
In further pursuance of this policy, transaction advisors shall permit the Contracting Authority to inspect their accounts and records and other documents relating to the submission of proposals and contract performance, and to have them audited by auditors appointed by the Contracting Authority.

6.1.1.3
Transaction advisors shall be also aware of the provisions stated in sections 51 and 52 of the Public Procurement Act which can be consulted on the website of the Procurement Policy Office (PPO) : ppo.govmu.org.

6.1.1.4
Transaction advisors shall furnish information on commissions and gratuities, if any, paid or to be paid to agents relating to this proposal and during execution of the assignment if the transaction advisor is awarded the Contract.
6.1.1.5
The Contracting Authority commits itself to take all measures necessary to prevent fraud and corruption and ensures that none of its staff, personally or through his/her close relatives or through a third party, will in connection with the proposal for, or the execution of a contract, demand, take a promise for or accept, for him/herself or third person, any material or immaterial benefit which he/she is not legally entitled to.  If the Contracting Authority obtains information on the conduct of any of its employees which is a criminal offence under the relevant Anti-Corruption Laws of Mauritius or if there be a substantive suspicion in this regard, he will inform the relevant authority(ies)and in addition can initiate disciplinary actions. Furthermore, such proposal shall be rejected.

6.1.2
Conflict of interest

6.1.2.1
The transaction advisor must provide professional, objective, and impartial advice and at all times hold the client’s interests paramount, strictly avoid conflicts with other assignments or their own corporate interests and act without any consideration for future work.

6.2
Rules of bidding

6.2.1
The transaction advisor must be a single legal entity with all other necessary expertise secured via subcontract, or under a joint venture arrangement. The [insert name of Contracting Authority] will enter into a single contract with a single firm for the delivery of the work set out in these terms of reference.

6.2.2
Tax clearance certificates (either local Mauritian tax clearance certificates where applicable or the tax clearance certificate from the country in which the lead firm of the bidder operates) dated within six months of the closing date of this bid must be submitted by all  firms submitting bids as part of a consortium or joint venture.

6.2.3
Foreign firms providing proposals must become familiar with local conditions and laws, and take them into account in preparing their proposals. 

6.2.4
Bids must be submitted in currencies (maximum three) of the bidders’ choice, on a firm and fixed price basis.  This fee shall also include out of pocket expenses (travel, accommodation, etc.).
6.2.5
Bids shall remain valid for a period of one hundred and twenty days after the deadline set for the submission of bids.  In exceptional circumstances, prior to the expiry of the original bid validity period, the [insert name of Contracting Authority] may request that the bidders extend the period of validity for a specified additional period.
6.2.6
The costs of preparing bids, attending pre-bid meetings and of negotiating the contract will not be reimbursed. 

6.2.7
The [Insert name of contracting authority] is not bound to accept any of the bids submitted.  The [Insert name of contracting authority] reserves the right to accept any bid or to annul the bidding process and reject all bids any time prior to awarding of the contract, without incurring any liability to any bidder.

6.2.8
The [Insert name of contracting authority] reserves the right to call interviews with short-listed bidders before final selection and all travel and out-of-pocket expenses incurred in attending such interviews shall be at the bidder’s cost.

6.2.10
Firms may ask for clarification on these terms of reference or any of its annexures up to close of business 14 days before the deadline for the submission of bids. Any request for clarification must be submitted by email to the Project Officer at [insert email address of Project Officer]. Copies of questions and answers will be emailed to all firms that have purchased the RFP documents, without revealing the identity of the source of the questions.

6.2.11
The [Insert name of contracting authority] reserves the right to return late bid submissions unopened. 

6.2.12
Firms may not contact the Project Officer or the [Insert name of contracting authority] on any matter pertaining to their bid from the time when bids are submitted to the time the transaction advisor contract is awarded. Any effort by a bidder to influence bid evaluation, bid comparisons or bid award decisions in any manner, may result in rejection of the bid concerned.

6.3
Bid submission requirements

Transaction advisors are required to submit their proposals in two envelopes in the following format:

6.3.1
Envelope 1: Technical and local (Mauritian) counterpart proposals

Marked with the name of the transaction advisor.

Titled ‘Technical proposal: Transaction advisory services to [insert name of Contracting Authority] for the [title of project].”
This envelope must contain at least the following:

6.3.1.1
A covering letter signed by the lead transaction advisor, among others:

· accepting the rules of bidding, evaluation of bids, and bid evaluation criteria set out in the terms of reference;
· attaching a tax clearance certificate from the relevant country of the lead bidder; and
· providing full contact details for the lead transaction advisor.

6.3.1.2
Information on and motivation for the lead transaction advisor, attaching his or her curriculum vitae and setting out his or her personnel and his or her firm’s:

· suitability for this assignment;
· relevant skills and experience: 
For each relevant experience cited:

(i) specify contact details of clients; and

(ii) outline the precise role the lead transaction advisor played, the role of the firm, contract duration, contract outcomes, and contract value; and
· availability to perform the work: This must be substantiated by listing the lead transaction advisor’s other known professional commitments for the forthcoming two years.
The detailed curriculum vitae and experience of the lead advisor, as well as, of his or her proposed personnel should be provided in the prescribed format at Appendix D and Appendix E respectively
6.3.1.3
The local (Mauritian) counterpart proposal, setting out:

· The names and roles of local professionals in the bidder’s consortium;
· A credible plan for skills transfer within the consortium to directly benefit Mauritian professionals inexperienced in BOTs;
· If the bidder is based outside of Mauritius, evaluation points will be awarded to bidders who recruit local Mauritian staff and/or build a consortium with a local firm. A single proposal is required but within this proposal a section must cover the Mauritian counterpart proposal which indicates the full profile of the Mauritian participants who will work on the project assignment;
· Details of any training/attachment to the local Mauritian counterpart must also be included, where applicable; and
· The level of participation of the local Mauritian counterpart together with a leading role (if any) which they will play.

The detailed curriculum vitae of the proposed professionals of the local counterpart should be provided in the prescribed format at Appendix D.

6.3.1.4
Project comprehension and project management plan, setting out:

· the transaction advisor’s understanding of the terms of reference, and any proposals for amendments to the terms of reference that would enhance desired outcomes;
· how the transaction advisor proposes to manage the set of deliverables outlined in the terms of reference;
· a proposed description of the approach and methodology, the work plan, the team composition and task assignments;
· the staffing schedule;
· the work schedule;
· how the transaction advisor members will be supervised;
· how reporting to the Project officer will take place; and
· any innovative ideas for how the whole assignment can best achieve its objectives.

The team composition and task assignments, staffing schedule and work schedule should be provided in the prescribed format at Appendix F, Appendix G and Appendix H respectively.

The technical envelope must not include any price proposal.

6.3.2
Envelope 2: Price proposal

· Marked with the name of the transaction advisor.

· Titled: ‘Price proposal: Transaction advisory services to [insert name of Contracting Authority] for the [title of project].’
This envelope must contain:

6.3.2.1
Proposed remuneration for professional fees:

· a remuneration proposal in the remuneration schedule format outlined in 5.2 above, giving professional cost per deliverable item and total for each stage as indicated; and
· VAT must be specified as a separate total for each of the feasibility study and BOT procurement stages. While VAT will be paid pro rata for each delivery item in each stage of the assignment, it should be indicated as a total sum per stage for purposes of this submission. Please note that the fee quote is inclusive of VAT.
6.3.2.2
Cash flow earmarked for each member of the consortium. The fee-sharing structure must reflect the actual work, risk and responsibility assumed by each member. 

6.3.2.3
An estimation of anticipated disbursement costs per stage of work. This information will not be used as a criterion for the evaluation of bids, and the successful bidder will not be held to this amount.

6.3.2.4
A marked-up version of the draft transaction advisor contract (attached here as Appendix C), including the proposed remuneration set out in a draft proposed payments schedule to the contract.

6.3.2.5
Should the Bidder feel that in order to submit a better proposal, additional tasks are required which would warrant additional resources, thereby exceeding the budgeted sum given above, a variant bid shall be submitted with full justifications.
6.4
Bid evaluation criteria

Evaluation will be based on a point system. The following is the weighting awarded for each element, and the threshold scores for each:

	Evaluation element
	Weighting
	Threshold score

	Technical proposal
	70
	65%

	Mauritian counterpart proposal
	10
	60%

	Price proposal
	20
	N/A

	Total
	100 
	


The bid which achieves the highest total points out of 100 will be recommended by the bid evaluation panel as the preferred transaction advisor.

The following formula will be used:

a X (technical score/100) +  b X (price score/100) + c X (Mauritian counterpart score/100) = d
where:

a is the weighting for technical 
b is the weighting for price ,
c  is the weighting for Mauritian counterpart and

d is the total score achieved by the bidder.

The calculation of price points will be done as follows:
[image: image1.png]



Lowest bid price

 Price of bidder

The technical proposal will be evaluated according to the criteria and thresholds set in the technical scorecards, as follows:

	Technical scorecard

	Technical proposal
	Maximum points

	1
	Financial analysis and project finance
	
	16

	
	- Skills
	8
	

	
	- Relevant experience
	8
	

	2
	Legal
	
	16

	
	- Skills
	8
	

	
	- Relevant experience
	8
	

	3
	Technical.
	
	26

	
	- Skills 
	13
	

	
	- Relevant experience
	13
	

	4
	BOT procurement and structuring:

Relevant experience and track record
	
	8

	5
	Negotiations:

Relevant experience and track record
	
	8

	6
	Quality of Project comprehension demonstrated in proposals, for example, design and development of environmentally appropriate building.
	
	8

	7
	Quality of proposed work plan, Project management approach and timetable for the Project
	
	10

	8
	Lead transaction advisor’s availability for the work
	
	8

	
	Total technical points
	
	100

	
	Minimum threshold for technical 
	
	65


	Local Mauritian counterpart scorecard
	

	Local Mauritian counterpart proposal
	Max score
	Scoring 
	Weighting
	Points

total

	1
	The percentage of local People playing leading professional roles in the Transaction Advisor consortium
	5
	25% - 35% = 3

>35% = 5
	10
	50

	2
	A credible plan for skills transfer within the consortium to directly benefit local professionals inexperienced in BOTs 
	5
	Poor plan 

= 1 or 2

Incomplete plan 

= 2 or 3

Credible plan

= 4 or 5
	10
	50

	
	Total Local participation points
	
	
	
	100

	
	Minimum threshold for Local Participation
	
	
	
	60


6.5
Bid evaluation

A bid evaluation panel will be set up by the [Insert name of contracting authority]. The panel will evaluate all transaction advisor bids received by the deadline, according to the criteria indicated here. It will make a recommendation to the [Insert name of contracting authority] on the appointment of the preferred transaction advisor.

The bid evaluation panel reserves the right to seek clarifications from bidders on their proposals.

The decision of the [Insert name of contracting authority] will be final.

The price proposal envelopes of each bid received will be locked away until the technical proposals have been evaluated by the bid evaluation panel. The price proposals of only those bids whose technical and local counterpart proposals meet or better the respective threshold scores set out in the bid evaluation criteria (section 6.3 above) will be considered. Those bids that do not meet the technical and local counterpart threshold scores will have their price proposal envelopes returned unopened and will not be further considered for selection.

Any bidder which fails to submit any element of the bid submission requirements set out in 6.2 above may, at the discretion of the bid evaluation panel, be rejected as unsuitable for evaluation, and will therefore not be further considered.
6.6
Award of Contract
6.6.1
The transaction advisor whose bid attains the highest score, in accordance with the criteria and selection method set forth in the request for proposals, or the one with the least cost in the case of the Least Cost method of selection, shall be selected for award.
6.6.2
The Contracting Authority shall notify the selected transaction advisor of its intention to award the contract and shall simultaneously notify all other short listed transaction advisors of its decision.

6.6.3
In the absence of a challenge by any other transaction advisor within 7 days of the notice under section 6.5.2, the contract shall be awarded to the selected Consultant

6.6.4
Within seven days from the issue of Letter of Award, the Contracting Authority shall publish on the Public Procurement Portal (publicprocurement.govmu.org) and the Contracting Authority’s website, the results of the RFP process.
6.6.5
The transaction advisor is expected to commence the assignment on the date and at the location specified in the Transaction Advisor Contract.

6.7
Confidentiality
6.7.1
Information relating to evaluation of Proposals and recommendations concerning awards shall not be disclosed to the transaction advisors who submitted the Proposals or to other persons not officially concerned with the process until the publication of the award. The undue use by any transaction advisor of confidential information related to the process may result in the rejection of its Proposal and may be subject to the provisions of the Government’s antifraud and corruption policy.
6.8
Pre-bid meeting
The [insert name of Contracting Authority] will hold a briefing session on the terms of reference. All potential transaction advisors are encouraged to attend and to register their interest in submitting bids. The list of attendees will be circulated to all present to encourage the formation of appropriate consortia. No party registering interest is, however, bound to submit a bid.

Date: [insert date]
Time: [insert time]
Venue: [insert venue]
Please confirm attendance by email to: [insert email address]
6.9
Address and deadline for submission of bids

Bids by transaction advisors must be submitted in a single sealed envelope, containing the two separate sealed envelopes required.

The envelope must be marked:  ‘Transaction advisory services to [insert name of Contracting Authority] for feasibility study and possible BOT procurement to [insert mandate of Contracting Authority].’

The bid must be hand delivered to:

The bid box

The Chairman

[Insert name and address of Contracting Authority]
By no later than [insert deadline].
Proposals will be opened on [insert date] in the Conference Room of the [insert name of Contracting Authority] at the above-mentioned address in the presence of bidders/bidders’ representatives who choose to attend.
The [insert name of Contracting Authority] will record all bids received by the deadline. 
Appendix A: Information on [insert name of BOT/PPP project]
[Insert information on BOT/PPP Project]
Appendix B: Information on the [insert name of Contracting Authority]

[Insert information on Contracting Authority]
Appendix C: Draft transaction advisor contract

General terms and conditions for the appointment of a transaction advisor between the [insert name of Contracting Authority] (hereinafter referred to as ‘the [insert name of Contracting Authority]’) and [insert name of transaction advisor company], registration number [insert registration number], herein represented by [insert name of transaction advisor representative] in his or her capacity as [insert capacity] who warrants that he or she is duly authorised thereto (hereinafter referred to as ‘the transaction advisor’)
1.
Background

The [insert name of Contracting Authority] wishes to provide the public with [insert name of BOT project] and requires the services of an experienced transaction advisor in establishing the feasibility study of the project and bringing it from the competitive bidding and award, to actual execution.

Pursuant thereto, the [insert name of Contracting Authority] has entered into negotiations with the transaction advisor for the provision of services based on the transaction advisor’s proposal in response to the terms of reference.

The transaction advisor has agreed to provide the services on the terms and conditions set out herein.

Now it is hereby agreed as follows:

Definitions

In the agreement, unless the context indicates otherwise, the following words and expressions shall have the following meanings unless inconsistent with the context:

	‘Agreement’
	means this agreement and the schedules thereto;

	‘Applicable laws’
	means all applicable laws, ordinances, regulations, judgements and orders of any competent court, central bank or governmental agency, authority in any relevant jurisdiction within the Republic of Mauritius, and such other laws as may be applicable;

	‘Board’
	means the [insert name of Contracting Authority] Board

	‘Business day’
	means any day other than a Saturday, Sunday or public holiday in the Republic of Mauritius;

	‘Case Study’
	means a public document including:

(a) a summarised history of the project;

(b) best practice and instances of value-adding innovation; and

(c) deficiencies in legislation, policy, guidelines, approach, management practice or skill

	‘Close-out Report’
	means a comprehensively summarized institutional record, with all project documentation properly annexed, giving the details of the transaction, and including all confidential negotiated, contracted and financing matters.

	‘Commencement date’
	means the [insert date as agreed by parties but within 21 calendar days from signature date];

	‘Completion date’
	means the date on which the  Close-out Report & Case Study is submitted to, and accepted by, the [insert name of Contracting Authority];

	‘Confidential information’
	means any information:

(a) determined by the [insert name of Contracting Authority] to be privileged or confidential;

(b) discussed in closed session by the bid evaluation panel;

(c)  which if disclosed would violate a person’s right to privacy;

(d) declared to be privileged, confidential or secret in terms of any law of the Government of Mauritius (Public Sector Officers to abide by Official Secrets Act)

	‘CPB’
	means the Central Procurement Board

	‘deliverables’
	means those deliverables as set out in the agreement documents;

	‘International Best Practice’
	means using standards, practices, methods and procedures conforming to applicable law and exercising that degree of skill, care, diligence, prudence and foresight that would reasonably and ordinarily be expected of a skilled, and experienced person engaged in a similar type of undertaking under similar circumstances;

	‘mobilisation allowance’
	 means the upfront initial costs which the transaction advisor will require to cover initiating the appointment  including logistic costs.

	‘parties’
	means the [insert name of Contracting Authority] and the transaction advisor;

	‘BOT’
	means public private partnership;

	‘private party’
	means the private party in relation to the Agreement;

	‘project’
	means the [insert description of the BOT project]

	‘Project Management Unit’
	means that Unit designated by the Board/supervising officer ;

	‘project officer’
	means that person designated by the [insert name of Contracting Authority] as project officer for the project;

	‘proposal’
	means the transaction advisor’s response to  [insert name of Contracting Authority]’s Request for Proposal in respect of the carrying out of the services;

	‘[insert name of Contracting Authority]’
	Means the [insert name of Contracting Authority] and includes the officials of the [insert name of Contracting Authority] acting in the course and scope of their employment;

	‘[insert name of Contracting Authority] default’
	means an act or omission by the [insert name of Contracting Authority] which results in a breach of any of its material obligations under the Agreement;

	‘services’
	means those services to be provided by the transaction advisor as described in clause 5 ;

	‘signature date’

‘supervising officer’       
	means the date of signature of this agreement by the last signing party;

means supervising officer of the [insert name of Contracting Authority]

	‘termination date’
	means the actual date of termination of the agreement in terms of clause 13 of the agreement;

	‘transaction advisor’
	means [insert name of transaction advisor company];

	‘variation’
	means any variation to the scope of services in terms of the agreement; and

	‘VAT’
	means Value-Added Tax.


2.
Interpretation

2.1
This Agreement shall be interpreted according to the following provisions, unless the context requires otherwise:

2.1.1
References to the provisions of any law shall include such provisions as amended, re-enacted or consolidated from time to time in so far as such amendment, re-enactment or consolidation applies or is capable of applying to any transaction entered into under this Agreement;

2.1.2
References to clauses, sub-clauses, annexures and schedules are references to the clauses, sub-clauses, annexures and schedules of this Agreement;

2.1.3
The headings of clauses, sub-clauses, annexures and schedules are included for convenience only and shall not affect the interpretation of this Agreement;

2.1.4
Reference to ‘this Agreement’ shall include the agreement and its annexures, schedules as amended, varied, novated or substituted in writing from time to time;

2.1.5
The parties acknowledge that each of them has had the opportunity to take legal advice concerning this Agreement, and agree that no provision or word used in this Agreement shall be interpreted to the disadvantage of either party, because that party was responsible for or participated in the preparation or drafting of this Agreement or any part of it; and
2.1.6
Words importing the singular shall include the plural and vice versa, and words importing either gender or the neuter shall include both genders and the neuter, and ‘person’ shall include both corporeal and incorporeal entities.
3.
Agreement to provide services

3.1
With effect from the Commencement Date, the [insert name of Contracting Authority] hereby appoints the transaction advisor to provide the services and the transaction advisor agrees to provide the services to the [insert name of Contracting Authority] on the terms and conditions recorded in this agreement.
4.
Duration

4.1
This Agreement shall commence on the Commencement Date and end on the Completion Date.
5.
Scopes of services

5.1
The scope of services to be provided by the transaction advisor in terms of this Agreement is set out in the deliverables schedule, annexed hereto as Schedule A.
6. Price and payment terms

6.1
During the term of this Agreement and in consideration for the services provided by the transaction advisor to the [insert name of Contracting Authority], the latter will pay the transaction advisor the fee as specified in the payments schedule, annexed hereto as Schedule B.

6.2
Payment of the mobilisation allowance, as indicated in Schedule B, will be made by the [insert name of Contracting Authority] within [insert number of days] of the submission of an invoice. Invoices for payments may be submitted to the [insert name of Contracting Authority] by the transaction advisor upon milestones achieved, as specified in the payments schedule, annexed hereto as Schedule B, and will be paid within [insert number of days] of receipt of invoice.

7.
Project team
7.1
The parties shall, immediately after the signature date, form a joint project team, which shall ensure the smooth and satisfactory delivery of the services by the transaction advisor to the [insert name of Contracting Authority].

7.2
The joint project team shall be composed of the following:

7.2.1
the project officer appointed by the Board/ supervising officer, who shall act as manager on behalf of the [insert name of Contracting Authority] and who shall chair all meetings of the joint project team;

7.2.2
such other additional members as appointed by the Board/ supervising officer;

7.2.3
a representative appointed by the transaction advisor, who shall have authority to bind the transaction advisor; and

7.2.4
such other members of the transaction advisor as appointed by the transaction advisor.
7.3
The functions of the joint project team shall be as follows:

7.3.1
to facilitate communication between the parties;

7.3.2
to review the progress on the implementation of the project;

7.3.3
to manage and resolve potential disputes;

7.3.4
to monitor and maintain alignment with [insert name of Contracting Authority] policy and strategy;

7.3.5
to achieve project objectives within agreed scope, time, cost and quality;

7.3.6
to provide advice and consent on scope variation; 

7.3.7
to facilitate all necessary Board/supervising officer and CPB approvals; and

7.3.8
to provide feedback to relevant stakeholders.

7.4
The joint project team shall determine an appropriate set of meetings to be held and the frequency thereof. Minutes of all proceedings shall be kept and approved by the joint project team. Decisions taken by joint project team will have immediate effect except for decisions requiring authorisation by the Board/supervising officer.
8.
Obligations of parties

8.1 The [insert name of Contracting Authority] undertakes:

8.1.1
to recommend to Board/supervising officer on the remuneration of the transaction advisor for its services as set out in the payments schedule, annexed hereto as Schedule B;

8.1.2
to provide all necessary logistical support to the transaction advisor so as to enable it effectively to render the services;

8.1.3
to use its best endeavours to ensure that the transaction advisor has timely and adequate access to all information, personnel and documentation available to the [insert name of Contracting Authority] that will be required by the transaction advisor to render the services; and

8.1.4
to co-operate with the transaction advisor at all times for purposes of facilitating a timely and efficient delivery of the services.

8.2.
The transaction advisor undertakes:

8.2.1
to perform the services according to International Best Practice;

8.2.2
to devote the necessary time and attention to providing the deliverables, as set out in the deliverables schedule, annexed hereto as Schedule A, and not engage in any business or activity that will prevent the transaction advisor from providing the services;

8.2.3
to maintain, at all times, the highest degree of good faith towards the [insert name of Contracting Authority] and to ensure that no conflict of interest materialises, and in the event of a conflict of interest arising, to immediately advise the [insert name of Contracting Authority] of same, upon which advice the [insert name of Contracting Authority] shall, in its sole and absolute discretion, decide whether to proceed with this Agreement or to terminate it forthwith. Failure by the transaction advisor to advise the [insert name of Contracting Authority] of any conflict of interest shall amount to a material breach of this Agreement and shall entitle the [insert name of Contracting Authority] to terminate this Agreement forthwith;

8.2.4
to render the services in accordance with the deliverables, timeframes and specifications, as set out in the deliverables schedule, annexed hereto as Schedule A, as amended by written agreement of the parties;

8.2.5
that all actions and commitments agreed upon or pursuant to the joint project team meetings or agreed to with the project officer, will be strictly adhered to;

8.2.6
to maintain independence from other individuals, organisations or government bodies;

8.2.7
to observe neutrality and objectivity in its views and opinions;

8.2.8
to respect and observe all applicable laws;

8.2.9
to provide the [insert name of Contracting Authority] with any information and reports reasonably requested by the [insert name of Contracting Authority] in connection with the services, and which information the transaction advisor warrants to be accurate and complete to the best of its knowledge; and
8.2.11
to maintain the professional personnel as promised and committed to by the transaction advisor in its proposal, and as recorded in the deliverables schedule, annexed hereto as Schedule A, and that in the event of any dedicated member of the transaction advisor becoming incapacitated and unable to carry out his or her duties or whose performance the [insert name of Contracting Authority] reasonably considers to be unsatisfactory in its discretion, to replace, at the transaction advisor’s cost, such member, subject to the written approval of the [insert name of Contracting Authority].
9.
 Confidentiality clause

9.1
The transaction advisor shall not, during the term of this Agreement and thereafter, without the prior written consent of the [insert name of Contracting Authority], disclose any confidential information relating to the [insert name of Contracting Authority] and the project to anyone other than those persons who are connected to the [insert name of Contracting Authority] and/or transaction advisor and who are required or authorised to have access to such information.

9.2
The obligation to maintain the confidentiality of information shall survive the termination of this Agreement, but will not apply to confidential information which was in the public domain prior to being disclosed by the transaction advisor and has come into the public domain other than as a result of being divulged by the transaction advisor.
10.
Ownership of material and intellectual property

10.1
Any information provided by the [insert name of Contracting Authority] to the transaction advisor and any studies, reports and documentation produced by the transaction advisor in performance of the services (hereinafter ‘materials’) shall belong to and remain the property of the Government of the Republic of Mauritius as represented by the [insert name of Contracting Authority], and will not be used by the transaction advisor for any purpose other than in accordance with this Agreement, or by written permission of the [insert name of Contracting Authority]. 

10.2
Upon termination of this Agreement for any reason whatsoever, the transaction advisor must return to the [insert name of Contracting Authority] all materials in its possession which belong to the [insert name of Contracting Authority], regardless of whether or not such materials were originally supplied by the [insert name of Contracting Authority] to the transaction advisor.

11.
Warranties and indemnities

11.1
The transaction advisor warrants that:

11.1.1
All corporate approvals and consents required for the formation of the transaction advisor team and all approvals authorising the execution and performance of this Agreement have been obtained prior to the signature date of this Agreement; and

11.1.2
It will use International Best Practice and skills in performing the services.

11.2
The transaction advisor indemnifies and holds the [insert name of Contracting Authority] harmless against any claim by any third party howsoever arising in connection with any wrongful act or omission of the transaction advisor.

11.3
The [insert name of Contracting Authority] indemnifies and holds the transaction advisor harmless against any claim by any third party arising in connection with any wrongful act or omission of the [insert name of Contracting Authority].

12.
Liability limitation

12.1
The transaction advisor will accept liability to pay damages for losses suffered by the [insert name of Contracting Authority] arising as a result of breach of this Agreement or negligence on its part in respect of the services, including, without limitation, those set forth in clause 11.2, above. The maximum liability of the transaction advisor for all claims arising out of the services provided in connection with this agreement shall be limited to an amount equal to twice the fixed fee charged for the services.

13.
Termination

13.1
The [insert name of Contracting Authority] reserves the right to terminate this Agreement or temporarily defer the provisioning of the services, or any part thereof, at any phase with immediate effect on written notice to the transaction advisor, should the [insert name of Contracting Authority] in its sole and absolute discretion, decide not to proceed with the services.

13.2 In the event of termination of the services in accordance with clause 

13.1 above, the transaction advisor will be remunerated for such services as have already been rendered. 

13.3
Termination on [insert name of Contracting Authority] default

13.3.1
On the occurrence of an [insert name of Contracting Authority] default, or within a reasonable time after the transaction advisor becomes aware of the same, the transaction advisor may serve notice on the [insert name of Contracting Authority] of the occurrence (and specifying details) of such [insert name of Contracting Authority] default. If the relevant default has not been remedied or rectified within 28 (twenty eight) business days of such notice, the transaction advisor may serve a further notice on the [insert name of Contracting Authority] terminating this Agreement with immediate effect.  In such event, the [insert name of Contracting Authority] shall compensate the transaction advisor for such services as have been rendered up to the date of service of notice of [insert name of Contracting Authority] default.

13.4
Termination on transaction advisor’s default

13.4.1
Transaction advisor default means any of the following events or circumstances:

13.4.1.1
The transaction advisor ceasing to carry on business;

13.4.1.2 
A resolution being passed or an order of a court    being made for the administration or the judicial management, winding-up, liquidation or dissolution of the transaction advisor;

13.4.1.3
The transaction advisor committing a breach of any of its material obligations under this Agreement;

13.4.1.4
The transaction advisor ceasing to provide all or a substantial part of the services in accordance with this agreement; and
13.4.1.5
The transaction advisor providing services that are not International Best Practice.

13.4.2
[Insert name of Contracting Authority] options

13.4.2.1 
On the occurrence of a transaction advisor default, or within a reasonable time after the [insert name of Contracting Authority] becomes aware of the same, and while the same is subsisting, the [insert name of Contracting Authority] may:

13.4.2.1.1
In the case of the transaction advisor default referred to in clauses 13.4.1.1 to 13.4.1.3, terminate this Agreement in its entirety by notice in writing having immediate effect; and
13.4.2.1.2
In the case of the transaction advisor default referred to in clauses 13.4.1.4 or 13.4.1.5, serve notice of default on the transaction advisor, requiring the transaction advisor to remedy the transaction advisor default within 28 (twenty eight) business days.

13.4.2.2
Failure by the transaction advisor to remedy the transaction advisor default within the specified time, as stipulated in clause 13.4.2.1.2, shall entitle the [insert name of Contracting Authority] to terminate this agreement. In such event, the [insert name of Contracting Authority] shall compensate the transaction advisor for such services as have been satisfactorily rendered up to the date of service of notice of [insert name of Contracting Authority] default. The remedies set out herein shall be without prejudice to any other remedy provided by law.

13.4.3
Costs

13.4.3.1
Each party shall bear all costs incurred by that party in exercising any of its rights (including, without limitation, any relevant administrative expenses), on an own attorney and client basis incurred by that party in enforcing its rights under this Agreement. 

14.
Dispute resolution

14.1
Should any dispute arise between the parties to this Agreement with regard to the interpretation, the carrying into effect and implementation of any one or more of the provisions of this Agreement, any of the rights and obligations of either party arising from this agreement, the termination or purported termination of, or arising from the termination of, or the rectification or proposed rectification of this Agreement, or out of pursuant to this Agreement, or any other matter which in terms of this Agreement requires agreement by the parties, the [insert name of Contracting Authority] and the transaction advisor shall, in the first instance, attempt to come to an agreement in relation to any such dispute by consultation and negotiation in good faith.

14.2
In the event that the parties, after consultation and negotiation, are unable to come to an agreement, then either party may give written notice to the other party of its intention to terminate this agreement. The matter may be referred to the court for a final and binding decision.  The [insert name of Contracting Authority] shall compensate the transaction advisor for such services as have been satisfactorily rendered up to the date of service of notice of termination.

15.
Notices
15.1
The parties choose as their respective domicilium citandi et executandi for all purposes of the giving of notices and the serving of any process, and for any other purpose arising from this Agreement as follows:

In the case of the [insert name of Contracting Authority]:

	Address:
	[insert address of Contracting Authority] 

	
	

	Telefax no:
	[insert fax number of Contracting Authority]


In the case of the transaction advisor:

	Address:
	[insert transaction advisor’s address]

	
	

	Telefax no:
	[insert transaction advisor’s fax number]


15.2
A notice shall be deemed to have been duly given:

15.2.1
On delivery, if delivered to any party’s physical address in terms of this clause 15.1; and
15.2.2
On despatch, if sent to any party’s then telefax number in terms of clause 15.1 as confirmed by telefax confirmation printout.

15.3
Either party may change its address to any physical address and telefax number (in the Republic of Mauritius) for this purpose, by notice in writing to the other party.
16.
Entire contract

16.1
Notwithstanding anything to the contrary, this Agreement contains all the express provisions agreed on by the parties with regard to the subject matter of this Agreement, and the parties waive the right to rely on any alleged express provision not contained in this Agreement.
17.
No representations

17.1
No party may rely on any express, tacit or implied term, representation, promise, warranty or the like which allegedly induced that party to enter into this Agreement, unless the term, representation, promise, warranty is recorded in this Agreement.
18.
Variation, cancellation and suspension

18.1
No contract varying, adding to, deleting from or cancelling this Agreement, and no suspension of any right under this Agreement shall be effective unless reduced to writing and signed by or on behalf of the parties.
19.
Waiver

19.1
No waiver by a party of any right under this Agreement shall be effective unless reduced to writing and signed by or on behalf of all the parties.
20.
Indulgences

20.1
No indulgence granted by a party shall constitute a waiver or abandonment of any of that party’s rights under this Agreement. Accordingly, that party shall not be precluded, as a consequence of having granted that indulgence, from exercising any rights against the other party which may have arisen in the past or which may arise in the future.

21.
Assignment

21.1
Save as expressly provided in this Agreement, the transaction advisor shall not cede any of its rights nor delegate any of its obligations in terms of this Agreement without the prior written consent of the [insert name of Contracting Authority].
22. Costs

22.1
Each party shall bear its own legal costs of, and incidental to, the negotiation, drafting and preparation of this Agreement.
23.
No partnership

23.1
This Agreement shall not be deemed to create any partnership between the parties hereto in relation to the [insert name of Contracting   Authority] or otherwise.
24.
Subcontracting

24.1
The transaction advisor shall not, without the prior written consent of the [insert name of Contracting Authority] (which shall not be unreasonably withheld), subcontract or delegate any of the services to any parties other than those listed as members of the transaction advisor as contained in the proposal and recorded in the deliverables schedule annexed hereto as Schedule A.

24.2
The transaction advisor shall not be relieved of any obligations, responsibility or liability under this Agreement by the appointment of any subcontract to carry out any part of the services. As between the transaction advisor and the [insert name of Contracting Authority], the transaction advisor shall be responsible for the payment, performance, act, defaults, omissions, breaches and negligence of all subcontractors. All reference in this Agreement to any performance payment, act, default, omission, breach or negligence of the transaction advisor shall be deemed to include any or the same by a subcontractor.

25.
Governing Law and Jurisdiction

25.1
This Agreement shall be governed by the laws of the Republic of Mauritius and the Mauritius courts shall have exclusive jurisdiction to determine any issue that may arise under this Agreement.

26.
Counterparts

26.1
This Agreement shall be capable of execution in counterparts, all of which when read together shall constitute one and the same document.

IN WITNESS whereof the parties have herewith set their respective hands the day and year first above mentioned.

SIGNED, SEALED AND DELIVERED

By the said






By the said

SIGNATURE:……………………………..….SIGNATURE:………………………………….
NAME::……………………………...……NAME:………………….………………

DESIGNATION:……………………..
DESIGNATION: ………………

Chairman                                                                  Officer – in - Charge

In the presence of:

SIGNATURE:……………………………… 

NAME:………………………………………

DESIGNATION:……………………………

ADDRESS:………………………………….

on behalf of the Employer

By the said






By the said

SIGNATURE:………………………………….SIGNATURE:……………………………

NAME::……………………………………NAME:………………….………………

DESIGNATION: ………………………DESIGNATION:………………………

                                                   In the presence of:

SIGNATURE:……………………………… 

NAME:………………………………………

DESIGNATION:……………………………

ADDRESS:………………………………….

on behalf of the Transaction Advisor
SCHEDULE  A: DELIVERABLES SCHEDULE

Deliverables

The transaction advisor, after familiarising itself with all background documentation and preparatory work conducted to date by the [insert name of Contracting Authority], will be required to deliver the following:

1
Stage 1: Feasibility study

The transaction advisor will be required to undertake a comprehensive feasibility study for the Project as prescribed under Section 8 of the BOT Projects Act 2016.  The feasibility study is to be conducted in compliance with the BOT Projects Guidance Manual available on http://bot.govmu.org or from the BOT Projects Unit.

1.1
Components of the feasibility study

In line with the BOT Projects Guidance Manual, Section 4: The Feasibility Report, the feasibility study must follow the format set out in section 3.1.1 Components of the feasibility report.
If, on the basis of the feasibility study, a BOT solution is decided on, and subject to the approval of [insert name of Contracting Authority]/GOM, the transaction advisor will be required to provide the necessary technical, legal and financial advisory support for the procurement of a private partner. The procurement role shall be as prescribed in the BOT Projects Act 2016. 

2
Stage 2: BOT Procurement

2.1
Preparation of the Entire Procurement Documentation

The transaction advisor must prepare a complete set of procurement documents, complying with public sector procurement law, policies and guidelines, and in accordance with the format approved by [insert name of Contracting Authority].  The documentation must be consistent with the results of the feasibility study..

2.2
Marketing of the Project

The transaction advisor must conduct a marketing exercise to establish if there is appetite amongst competent private sector parties (Mauritius based and international) to bid for the project. 

2.3
Request for Proposals (RFP)

The transaction advisor must prepare an RFP document in accordance with best international industry practice and the BOT Projects Guidance Manual, consistent with the results of the feasibility study. The RFP package must contain the following sections:

· introduction and project background: the project description including the proposed project structure;
· the output specifications of the Project;
· project milestones;
· instruction to bidders: requirement for compliant bids;
· form of contracts; and
· bid forms.
2.4
A draft BOT agreement

The transaction advisor must prepare a draft BOT agreement reflecting the risk profile as established in the Feasibility Study Report to be included as an attachment to the RFP and based on the BOT Projects Guidance Manual. Close liaison with the [insert name of Contracting Authority] management and the BOT Projects Unit is required during drafting. The transaction advisor’s team will have the necessary legal expertise to make legal recommendations on the best international practice of the drafting to be contained in this draft BOT agreement. 
3.
Administration of the bidding process

The transaction advisor is to provide all necessary administrative support to the [insert name of Contracting Authority] for the efficient and professional management of the bidding process. This includes the setting up and management of a data room, facilitating structured engagement between the [insert name of Contracting Authority] and bidders, helping the [insert name of Contracting Authority] to communicate effectively with bidders, and complying with any other requirements of the Central Procurement Board in receiving bids.

3.1
Payment mechanism

The transaction advisor must develop a rigorous payment mechanism that captures the elements of risk transfer established in the feasibility study.

3.2
Bid evaluation criteria, bid process design and Mauritian counterpart requirements

The transaction advisor must set up a bid evaluation system and criteria, design a suitable bid process that will ensure comparable bids, devise effective systems for communicating with bidders and inspire market confidence. If appropriate, a system that allows for variant bids may be designed. The system must take into consideration the prevailing legal framework.

3.3
Approval of Bidding documents

The transaction advisor must compile all the documentation necessary for the [insert name of Contracting Authority] to obtain MOFED's approval as per provisions of BOT Projects Act 2016 and Central Procurement Board approval in accordance with provisions of Public Procurement Act 2006 to enable the procurement process to begin.
4

Evaluation of bids, demonstrating value for money and approval of CPB for award of the Project

4.1
Evaluation of bids

The CPB will set up an evaluation committee to evaluate bids following guidance given in Section 5: Request for proposals and BOT Agreements of the BOT Projects Guidance Manual.  The transaction advisor will have to assist the evaluation committee. 

4.2
The value-for-money report

Value for money must be demonstrated by comparing the net present value (NPV) of the bids received with the NPV under the feasibility study.

The results of the bidding and evaluation of bids must be presented in a single value-for-money report (with relevant annexures) that demonstrates clearly how value for money will be achieved with the preferred bidder. The report must clearly indicate the preferred and second-ranked bidders and provide motivations.

The value-for-money report must be in a suitable format and of a suitable standard for the approval of the [insert name of Contracting Authority]. The guidance given in Section 5: Request for Proposals and BOT Agreements of the BOT Projects Guidance Manual should be followed.
5
BOT agreement negotiations and BOT agreement management plan

The transaction advisor must assist the [insert name of Contracting Authority] in final negotiations with the preferred bidder. This will involve preparing suitable negotiations teams, categorising issues appropriately, developing timelines for completion, and planning negotiation tactics and processes for reaching agreement. The transaction advisor must ensure that all agreements reached are incorporated into all the financial, commercial and legal documentation, and must assist with drafting the necessary and related correspondence. The transaction advisor must have the comprehensive legal and technical expertise to assist the [insert name of Contracting Authority] in negotiating the BOT agreement.

The pre-final terms of the agreements, each as negotiated with the preferred bidder, must be submitted to the [insert name of Contracting Authority] for approval. The transaction advisor is responsible for compiling the necessary submissions for obtaining the approval of the [insert name of Contracting Authority].

The transaction advisor must, in close liaison with the [insert name of Contracting Authority], draft a comprehensive BOT agreement management plan for the [insert name of Contracting Authority].

The transaction advisor must ensure that a comprehensive legal due diligence of the accounting officer/authority has been completed. This will relate to legal compliance, competence and capacity to enter into the BOT agreement.
6
BOT agreement signature, close-out report, case study and financial closure

The transaction advisor must help the [insert name of Contracting Authority] with all functions related to signing the final agreement.

The transaction advisor must also compile a comprehensive close-out report and case study.

The close-out report will be a confidential document of the [insert name of Contracting Authority], and will also be lodged with the BOT Projects Unit. The case study will become a public document, made available on various government websites.

Financial closure signifies that all the procurement deliverables have been successfully completed, and that the transaction advisor’s work is finished, if applicable.
7
Bidder Communication

The transaction advisor must also give the [insert name of Contracting Authority] all the necessary drafting, bidder communication and administrative support necessary for the entire procurement process to be conducted in accordance with law and policy, and to the highest standards of efficiency, quality and integrity.

SCHEDULE B: PAYMENTS SCHEDULE

The total sum budgeted for remuneration of professional services under these terms of reference is capped at [insert sum budgeted] split on the following basis:

Stage I: BOT Feasibility Study of the Project: [insert relevant amount]
Stage II: Procurement of the Project cycle including marketing of the project: [insert relevant amount]
The successful bidder will be remunerated in [insert currency of payment]. 

Bidders are advised to bid within this figure and to allocate resources according to the remuneration schedule.  The schedule is set for each part of the contract which includes the items listed below as well as out of pocket expenses such as travel, accommodation, etc.  The fee will be payable upon successful completion of each deliverable.  The Remuneration Schedule is set out below:

Feasibility study

	Deliverable
	Percentage

	Mobilisation allowance after signing of transaction advisor contract 
	10

	Completion and submission of sections 1 – 2
	10

	Completion and submission of section 3 - 4
	15

	Completion and submission of section 5 - 8
	15

	Submission and presentation of first Complete Draft of Feasibility Study
	20

	Completion of feasibility study report to the satisfaction of [insert name of Contracting Authority], and submission to the BOT Projects Unit for approval
	30

	Total
	100


BOT procurement 

	Deliverable
	Percentage

	Mobilisation allowance
	10

	Marketing
	10

	Request for Qualification (if required) and Request for Proposal
	30

	Value for Money report and contract signature
	25

	Contract Agreement Management Plan, Close Out Report and Case Study
	25

	Total
	100


Deliverables completed per the remuneration schedule will be approved by the Project officer, after which invoices may be submitted for payment as per the remuneration schedule. The [insert name of Contracting Authority will pay within [insert number of days] of receiving the approved invoice.
Appendix D: Curriculum Vitae Format

Name: ………………………………………………………………………………………………………………………………………

Profession: ………………………………………………………………………………………………………………………………...
Years with firm: …………………………………….
Nationality: ……………………………………………………….
Proposed Position on Team: ……………………………………………………………………………………………………..
Key Qualifications
(Under this heading, give outline of staff member’s experience and training most pertinent to assigned work on proposed team. Describe degree of responsibility held by staff member and relevant previous assignments and give dates and locations.).

Education

(Under this heading, summarise College/University and other specialised education of staff member, giving names of schools, dates attended and degrees obtained.).

Experience Record

(Under this heading, list all positions held by staff member since graduation, giving dates, names of employing organisation, title of positions held and location of assignments. For experience in last ten years, also give types of activities performed and Employer references, where appropriate).

Languages

(Indicate proficiency in speaking, reading and writing of each language by “excellent”, “good”, “fair” or “poor”.

Signature of staff member: …………………………..…
Date: ………………………………………………

Appendix E –Lead Transaction Advisor and Staff’s Experience Format
[Using the format below, provide information on each assignment for which your firm, and each associate for this assignment, was legally contracted either individually as a corporate entity or as one of the major companies within an association, for carrying out transaction advisory services similar to the ones requested under this assignment. Use around 20 pages.]

	Assignment name:


	Approx. value of the contract (in current US$ or Euro or MUR equivalent):



	Country:

Location within country:


	Duration of assignment (months):



	Name of Client:


	Total No of staff-months of the assignment:



	Address:


	Approx. value of the services provided by your firm under the contract (in current US$ or Euro or MUR equivalent):



	Start date (month/year):

Completion date (month/year):


	No of professional staff-months provided by associated Consultants:



	Name of associated Consultants, if any:


	Name of senior professional staff of your firm involved and functions performed (indicate most significant profiles such as Project Director/Coordinator, Team Leader):



	Narrative description of Project:



	Description of actual services provided by your staff within the assignment:




Firm’s Name:  


Appendix F –Team Composition and Task Assignments Format

	(i) Professional Staff

	Name of Staff
	Firm
	Area of Expertise
	Position Assigned
	Task Assigned

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


Appendix G –Staffing Schedule Format

	N°
	Name of Staff
	Staff input (in the form of a bar chart)2
	Total staff-month input
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1
For Professional Staff the input should be indicated individually; for Support Staff it should be indicated by category (e.g.: draftsmen, clerical staff, etc.).

2
Months are counted from the start of the assignment.  For each staff indicate separately staff input for home and field work.

3
Field work means work carried out at a place other than the Consultant's home office.

                       Full time input

                       Part time input

Appendix H – Work Schedule Format

	N°
	Activity1
	Months2
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1
Indicate all main activities of the assignment, including delivery of reports (e.g.: inception, interim, and final reports), and other benchmarks such as Client approvals.  For phased assignments indicate activities, delivery of reports, and benchmarks separately for each phase.

2
Duration of activities shall be indicated in the form of a bar chart.
Appendix I – Background and supporting documentation (if any)
[insert list of documents]
Note: The Transaction Advisor is encouraged to use the findings of the reports but the entire responsibility for, verification, interpretation of data thereof, for obtaining additional information for his submissions, shall rest solely with the Transaction Advisor.
X   100
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